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March 24 marked the 25th anniversary of the 1976 military coup that toppled the constitutional
government of President Maria Estela Martinez (1974-1976), widow of three-time Argentine
President Juan Domingo Peron. Just prior to the anniversary, an Argentine judge struck down two
laws passed in 1977 that shielded military leaders from prosecution for human rights abuses during
the 1976-1983 "dirty war" that followed the coup.
Federal Judge Gabriel Cavallo's ruling regarding a 1978 murder-kidnapping case declared
"unconstitutional and invalid" the two laws decreed during the government of former President
Raul Alfonsin (1983-1989). The Punto Final law of Dec. 24, 1986, set a 60-day limit during which
denunciations of repression could be filed. After that period, it was impossible to bring charges
against those responsible even if new incriminating evidence was found.
A few months later, in June 1987, the Obediencia Debida law was passed. It freed lower-ranking
officers from any responsibility for human rights violations on the presumption that they were
acting on orders from superiors.

Ruling supports international jurisdiction
Judge Cavallo's March 6 ruling could initiate a new wave of human rights cases against the military,
many of whom have so far been protected by the legislation. Cavallo ruled in favor of the petition
by the nongovernmental Centro de Estudios Legales y Sociales (CELS) to try Julio Simon and Juan
Antonio del Cerro in connection with the 1978 kidnapping of Claudia Victoria Poblete, who was
eight months old at the time, and whose parents, Chilean Jose Antonio Poblete and Argentine
Gertrudis Hlaczik, were disappeared by the dictatorship's security forces.
A few months ago, the human rights group Abuelas de la Plaza de Mayo found Poblete living with
the family of Lt. Col. Ceferino Landa. Landa has been charged with "illegal appropriation," in the
case for which the court accepted CELS as complainant. CELS attorneys asked the judge to expand
the case to include those responsible for the disappearance of Poblete's parents.
Cavallo based his ruling on contradictions between the two laws that halted lawsuits against military
and police charged with human rights crimes but did not annul the cases. He also cited the principle
of universal jurisdiction, which holds that crimes against humanity can be tried at any time in any
place. Under the ruling, the crimes being investigated are not subject to statutes of limitations or
amnesties. If the Argentine government were to decide not to prosecute, the accused could still be
tried in another country.
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Cavallo said the Argentine Constitution gives international treaties primacy over national law.
"There are victims demanding their rights, and people who want the courts to give them an answer,
something that couldn't happen under the Punto Final and Obediencia Debida laws," Cavallo said.
Argentina has no constitutional court, so each judge has the authority to rule on the constitutionality
of related laws and rule on their validity case by case. The judge's decision could lead to reopening
legal proceedings against those who benefitted from the two laws if it is upheld by the Federal
Appeals Court and the Corte Suprema de Justicia (CSJ).
CELS attorneys are confident the CSJ will uphold Cavallo's ruling, which would set a precedent
for further legal complaints against members of the military who engaged in illegal repression.
Human Rights Watch (HRW) applauded the ruling, saying that "the court's decision reflects the
international consensus that the perpetrators of the most heinous atrocities cannot be shielded by
sweeping amnesties." "It means that the wall of impunity in Argentina is crumbling," said Jose
Miguel Vivanco of HRW/Americas.
Argentine Defense Minister Horacio Jaunarena criticized the decision, however. "If, at the time,
these laws were passed and were voted on by the Congress, I believe they are constitutional," said
Jaunarena. "What's critical here is to see how Argentina can recover from its past." Jaunarena,
sworn in as defense minister March 5, held the same post when the two laws were enacted in 1986
and 1987.

Other cases could be reopened
After the ruling, CELS said it would file new human rights cases and ask for others to be reopened.
"For us, this is a historic moment because it marks the beginning of the end of impunity in
Argentina," said CELS director Horacio Verbitsky.
Until now, it had been thought that any repeal of the laws could not be applied retroactively,
since the penal code prevents removing an individual's legal advantage after it has been granted.
Retroactivity would only apply if it favored the person accused or sentenced. But Verbitsky said that
international law tends to reject any argument that supports impunity for crimes against humanity.
"We are going to ask that the case of French nuns Alice Domon and Leonie Duquet be reopened,
using the Cavallo decision as a precedent," said CELS lawyer Maria Jose Guembe. The two nuns
disappeared in Buenos Aires in 1977. Former Argentine Navy Capt. Alfredo Astiz "the blond angel
of death" was sentenced in absentia to life in prison by a French court in 1990 for the crime. He
remains free in Argentina, protected by the immunity laws (see NotiSur, 1998- 01-16).
In the case of Marie Anne Erize, an Argentine woman who also had French citizenship, retired army
Maj. Jorge Olivera has been accused of killing her in 1976. He was detained in Rome on a request
from France last year, but was released and returned to Argentina, where he also is protected by
the immunity laws. French authorities want to try Olivera in France for the murder (see NotiSur,
2000-10-06). CELS said it also would lobby to reopen two broader cases against the military, one of
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them involving the most infamous torture center of the dirty war, the Escuela de Mecanica de la
Armada (ESMA).

Decree to raze the ESMA overturned
In a related matter, in February, the CSJ declared unconstitutional a 1998 decree by former President
Carlos Saul Menem (1989-1999), which called for converting the ESMA into a memorial park (see
NotiSur, 1998-02-03). Several human rights groups went to court to block the demolition, saying the
ESMA's labyrinthine basements and passageways may still contain remains of those killed as well
as written records, although most were destroyed before the end of the military rule. Some have
called for the compound to be turned into a "museum of memory" like museums dealing with the
Holocaust. In its ruling, the court said the building contains "concrete indications as to the fate" of
those disappeared, and the public has a right to the "truth," regardless of how painful.
On March 24, the anniversary of the military coup, Amnesty International (AI) asked the Argentine
government to adopt "concrete measures" to mark a "new era" with respect to human rights. AI
called on President Fernando de la Rua to support repeal of the Obediencia Debida and Punto
Final laws to fulfill Argentina's international obligations. Throughout the country, anniversary
observances took place in which many human rights activists marched to demand "truth and
justice." The largest observance was along the Avenida de Mayo, which connects the Congress
building with the Casa Rosada presidential palace in the center of Buenos Aires.
Most political parties, unions, and student groups made public statements to mark the anniversary.
"The country renews its repudiation of that interruption of the constitutional order that took a
distressing toll in pain, deaths, and disappearances," said President de la Rua. "The pain from those
years of violence still exists in our society and it must be addressed with collective solidarity. We all
learned. It is not a matter of canceling or forgetting history, rather assimilating it so that neither the
error nor the pain occur again."

-- End --

©2011 The University of New Mexico,
Latin American & Iberian Institute
All rights reserved.

Page 3 of 3

